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WHEN r fimt read the# lectures ten years ago, and discussed 
them with their author, I was fully persuaded of the soundness 
of the position taken. Moreover, the discussion indicated how 
practical and manageable, in their application ,to specific cases, 
are the distinctions which the author has stated generally. As a 
reader and a hearer, I was delighted, as I had been more than 
thirty yeam before when I was a student in Mr. Meiklejohn's 
classes at  Amherst. Now that I am honored by being asked to 
write a preface, I find that besides pleasure, another feeling ap- 
pears-ane which I first met in 19 16 and have experienced since. 
Mr. Meiklejohn is not one to leave hi students in peace. His 
c l m  were like nothing I have ever experienced, not only for 
pleasure, but for stimulus and disturbance. Now that I am not 
simply reading and listening, but responding, I fccl again that 
tension and interest which arc the work of an incomparable 
teacher. 

I am back in his classroom. I t  is true that I have become a 
lawyer, and acquired a little of what some mernbcn of my pro- 
fmion might consider their peculiar qualifications for consider- 
ing a book on law. I think that they would be mistaken. O n  the 
great questions of law, the lawyer must st111 go to school to the 
philosopher. 

Since I have returned to his classroom, 1 have somehow again 
become aware of the tension in Mr. Meikltjohn's thought, the 
paradox that is there implicit in the seemingly direct statement, 
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the contradiction and multiplicity as well as the consistency and 
the simplicity of things. 

If the reader becomes a fellow student, he will stop and won- 
der, and appreciate as well, while he reads. He may be interested, 
moreover, in recalling the vindication which the thesis of these 
lecturcs has received in the years since they were first given. 

First at  Amhcrst and Iatcr at Wisconsin, I found Mr. Meiklo 
john going back rilost often to Plato and to Kant. What these 
two philosophe& appcar to have said atmut the non-human part 
of the universe is not here Mr. Mciklejohn's concern; indeed, 
his one observation here about the non-human part of the uni- 
verse reminds us that he is not to be too easily classified. His 
view about the nature and functions of the truth, and his con- 
ception of man as markedly distinguished by his intelligence from 
all the other animals, have, however, a classical history. His 
argument about the meaning of the First Amendment of the 
Constitution is not based immediately-at least so he says--on a 
theory about the nature of man. Yet the reader will find that the 
theory of human nature appearing throughout the lectures makes 
an important contribution to the author's theory of the meaning 
of the text of the Amendment, and its relation to a scheme of 
rational self-government . 

The student, as in his college d a p  and often since, has put 
some questions to the teacher; and the teacher has allowed the 
student to quote his answers. 

THE TEACHER: It  is not easy for the non-lawyer who writes this 
h k  to think of Professor Sharp as his studcnt in matters of 
law. But being cast in the role of teacher, I must try to play 
it. And in doing so, I recall that, when theories are debated, 
the teacher's duty is not to give authoritative answers, but 
rather to clarify questions by challenging their assumptions. He 



FOREWORD Xiii 

should seek not to cnd a discussion, but to start it, or to keep 
it going. The  following rcpliw have that intention. 

QUESTION 1 : The argument here does not concern itself with 
the adjustment of conflicting intcrcsts or the comparison of 
consequences. The  interpretation of the Constitution here ad- 
vocated will presumably have some undesirable r e s u l ~  along 
with the desirabIe ones. Must not the interests affected and 
the expected results be listed and compared? 

ANSWER: The  listing and comparing of the merita and defects 
of the Constitution, though exceedingly important on other 
occasions, is, I think, foreign to my present argument. We are 
not adopting or amending our Plan of Government. Wc arc 
asking what, in its deepest meaning, the p r w n t  plan is. 

The reader who is acquainted with the hard-fought con- 
flict between the Pragmatist and Idealist philosophies of the 
Iast fifty or sixty years will recognize how tightly packed are 
the controversial and confusing issues enclosed within this ques- 
tion. I shall try to deal with tho& issues as one who thinks 
himself to be both Pragmatist and Idealist. 

I am sure that any interpretations of the First Amendment, 
including that of thcse lectures, will have, if adopted, un- 
desirable as well as desirable results. When we govern we 
chocssc. We seek tb win one value by sacrificing another. And, 
it must be added, we make mistakes. 

But further, in a society like our own, where fonns of belief 
and communication are changing ever more rapidly and radi- 
cally, the justifiability of the Fint Amendment or of our in- 
terpretation of it must always be kept open to constant and 
critical reconsideration. We may never cease to ask the ques- 
tion, "Is it just and w'kc?" 

These two sets of considerations make: it clear that with re- 
spect to any provision of the constitution, "the interests af- 
fected and the expected resul~" must be "listed and 
compared," re-listed and re-compared. * 
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It is at this point that ilry questioner remarks that in the 
book which he presents to the reader, no such listing and com- 
paring have becn done. To this observation two replies arc, I 
think, valid and necessary. 

First, the questioner knows that on many other occasions, 
I have exprcwd the conviction that, as measured by its con- 
sequences, our national program .of religious and political free- 
dom has been one of the greatest and most useful of human 
achievements. 

But second, this book is written, not to praise or to justify 
the First Amentln~ent, but to discover what it  means. Finding 
out what a principle intends to say seems to me prior, though 
not alternative, to judging its usefulness and truth. 

QUESTION 2: YOU seem to say that the hypothesis that intelli- 
gence can control is the critical hypothesis of self-government. 

I As you know, the influence of other factors in government was 

I recognized by the framem of our Constitution and their con- 
temporaries. T h e  hidden work of irrational impulses has been 
studied in recent years, and its influence seen in the conduct 
of affairs. I t  is possible to infer your view of these matters, 
from the course of the argument; but it would be interesting 
to have an  explicit observation about them. 

I 
4 

I ANSWER: Our  American venture in self-government is not based 
on "assurance" that we are intelligent enough to be frec, but 

! 
i only on the "hope" that our minds can carry the responsi- 

hilities which the Constitution assigns to them. As my ques- 
tioner says, it is well known that among the writcn of the 
Constitution there were grievous fears a t  this point. And 
further, our current studies of the irrational elements in our 
decision-making are increasing those fears. Unless our national 
education can t)e raised to much higher lcvels, it is possible 
that our enormous wealth and power will be used to weaken 
intelligence rather than to strengthen it. Our  self-governing is 
not, then, l~ased on assurance of success. It is, as Mr. Justice 
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Holm- has told us, an "experiment." We have only a chance, 
but one which is worth fighting for-with our minds. 

QUESTION 3: YOU make a pcnuasive distinction between the 
freedom to speak on public matters protected without qualifi- 
cation by the Fimt Amendment and the "liberty" to speak 
on private matten protected by the Due Process Clauses, sub- 
ject to control by "due process of law." In your discussion of 
radio you emphasize the distinction by saying that here private 
speaking not only may but should be subject to control. The 
question of policy is not the same as the question of consti- 
tutional validity. Some would say, however, that frcedom of 
speech is most likely to be given full protection against group 
pressures and government alike, in a society in which other 
freedoms, the "liberties," are given all the protection consistent 
with elementary order. I judge you have some doubt, at  least, 
about that view. How much, if any, forcc dots it have? Arc 
the two sets of immunitia, the freedoms and the liberties, quite 
distinct ? 

ANSWER : Yes, I belicve that, constitutionally, tkc public "pow- 
ers" by which citizens govern themselves are "quite distinct" 
from the private "liberties" which, by corporate action, those 
citizens grant to themselves and others, as individuals whom 
they govern. The  "freedom" of the First Amendment and the 
"liberty" of the Fifth are, I think, "quite distinct" in kind and 
in constitutional atatus. 

Since you ask for my opinion on the question whether or 
not a policy of relatively unregulated private enterprise is more 
favorable to political freedom than is a policy of active govern- 
mental regulation, I will try to indicate my point of view. On  
the whole, the "llibertia" of what we call "Free Enterprise'' 
are, I think, destructive of the "freeddms'' of a self-governing 
society. The unregulated self-seeking of the profit-maken is 
much more dangerous in its effect upon the morality and in- 
telligence of the citizen than that paflicipation in regulatory 
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action for the corrirrron good to which free enterprise has so 
often sliown itsclf hwtilc. In tire lint edition of this book I 
cited, as a striking exantple of thc disastrous effect of giving 
great "lil~erty" to private enterprise, the handing over of the 
use of the air waves to radio corporations. But privately spon- 
sored television has proved to be even more deadly. Those 
business controls of communication are, day by day, year by 
year, destroying and degrading our intelligence and our taste 
by the use of instruments which should be employed in edu- 
cating and uplifting thern. 

. QUESTION 4 : YOU say that teachers and others in Germany un- 
der occupation after the Second World War had no moral 
claim to the kind of freedom of speech protected by our Con- 
stitution, since they were not part of a self-governing com- 
munity. Does this ohcnfation indicate a significant general 
principle? What other cases of the sort might be considered or 
imagined? 

ANSWER: Yes, there is here a significant principle which must 
bc: recognized: Political freedom, as we have it, exists, and 
exists only, in virtue 'of a compact by which it is agreed that 
ail the members of our national group shall share, with equal 
status, in responsibility for the making of decisions concerning 
the cornmon good. Freedom of this kind does not come t~ us 
as a gift or  an  endowment. It comes only as we create in- 
stitutions of self-government and maintain them by exercising 
the powers which are granted to us, by asurning the obliga- 
tions which are laid upon us. The  text of the first edition 
mentions a few types ~f social grouping which are not self- 
governing in the political sense. T h e n  are many others. For 
purposes ol illustration we could take a family, a university 
football team, a business corporation of the usual type. The  
owners, managers, and workers who make u p  the n~embenhip 
of a business group are no: equal in status with respect to the 
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governing of thcir enterprise. The group is not self-governing 
as free citizens are under the Constitution. 

One final dificulty may appear to a student. Anyone who has 
studied contracts will be fascinated by Mr. Meiklejohn's theory 
of a social contract entered into by successive generationb and 
changing in its meanings with the changing contexts of different 
times. On the other hand, anyone who has a h  studied con- 
stitutional law and constitutional history will realize the more 
clearly that lawyers have a singular knack of making changes 
which suit their notions of policy in ways which render the proc- 
ess of change invisible to the ordinary eye. If, for example, 
judges are to continue to have the last word about the Constitu- 
tion, are we to trust them to mold it in accordance with their 
views of the needs of the time? Experience indicates that with the 
lawyer's skill they will mold it imperceptibly in their own images. 
Other government agencies, advised by lawyers, may dothe same 
thing with legislation and sometimes with the Constitution. A 
lawyer may think that his fellow lawyewin power need to be 
controlled by a text with a fixed meaning. 

Here, at any rate, this particular student is satisfied that the 
objection does not affect Mr. Meiklejohn's thesis about the First 
Amendment. Little is known about the context in which the First 
Amendment was first written and read. The word "abridge" has 
one familiar meaning of "decrease." If Congress must not "de- 
crease" freedom of speech, the reference may be to existing law, 
and the most likely law for reference would be the eighteenth 
century common law of the Colonies and of England. That 
common law, after something of a battle, excluded prior re- 
straints on the publication of ideas, but iq its application to 
American conditions, it was otherwise at b t  indeterminate. 

The difficulty has not yet been fully inkatigated, but an alert 
younger student, very much under Mr. Meiklejohn's influ- 
ence, is trying to explore the matter without bias. Mr. Gcorgc 
-4nastaplo has found, for exanlple in Blackstone, instances in 



xviii FOREWORD 

which "abridge" is clearly taken to rrlcan "restrict," and to refer 
to a natural or ideal state of law. This way of speaking would be 
a reasonable one for eighteenth century lawyers. Whilc it is not 
Mr. Meiklejohn's way of speaking, i t  has some similarity to the 
course of his thought. And it makc? it pos.d.de for a lawyer 
skeptical about his own profession's self-restraint to recognize 
that at the very least the ambiguity of the word "abridging" in 
the First Amendment is such as to make appropriate Mr. Meikle- 
john's lawyerlike and-still better-philosophical treatment of 
the meaning of this critical constitutional provision. 

The  student may say that if he has to choose he would feel 
that the historical meaning of the Constitution should control, 
but he is well satisfied with a result in which that coincides with 
Mr. Meiklejohn's philosophical meaning. T h e  teacher would 
reply that this is iridecd fortunate, I ~ u t  if there were a difference, 
the philosophical and- he rnight add-the contemporary mean- 
ings arc the ones which a reasonable philosopher must prefer. 

Whatever its philosophical characteristics, the thesis of these 
lecture9 has been supported by our experience in the years since 
they were first delivered. 

In 1948, the year of their publication, the time of pervasive 
loyalty proceedings before committees and boards was not far 
advanced. T h e  requirement of non-Communist affidavits for 
union leaders as a condition of access to the National Labor Re- 
lations Board was soon to be followed by the conviction of Com- 
munist Party leaders for conspiracy to teach and advocate the 
violent overthrow of our.government. This was followed, in turn, 
and for some in a way confirmed, by the spy cases. I n  1954, as 
we can now see, the emotional factors in the sequence of events 
began to lose some of their effect. If Mr. Meiklejohn's views had 
been accepted in 1948 by the community, its Congress, or  the 
Courts, individuals would have been spared injustice. The coun- 
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try would have avoided a period of exaggerated fear and hot+ 
tility, adding its stimulus to the cold war and the war, and 
threatening sanc standards of administration. 

Since 1954 there has k e n  a change in our emotional tone and 
a new judicial approach to legal problems. We may hope that 
both will be permanent. So far as views like those expressed by . 

-. 
Mr. Meiklejohn appear in the Supreme Court, we see the value 
of the position taken in the lecture.. When we recognize the 
possibility that a time like the six yean beforc 1954 may again 
occur, we see again, in a different way, the value of the freedom 
of speech and sanity of mind advocated in this book. 

It is to be hoped that the author's views will receive further 
consideration by the Court for whose position he shows such 
profound rc.pect. Rcccnt opinions prepare the way for his in- 
creasing influence, or at least for the increasing influence of 
opinions close to his. 

In  two of the 1957 cases which seem to indicate a new judicial 
approach to problems of freedom of speech, ideas approaching 
Mr. Meiklejohn's were expressed. One involved a union organ- 
izer and Congres. and the other a scholar and a state legislature. 
I t  was held that a witness before a committee or similar agency 
must be given, by some means, a fair basis for judging whether 
refusal to answer questions would be illegal. T h e  requirement is 
comparable to the constitutional requirement of reasonable clar- 
ity in the definitions of crimes. 

In  both the 1957 cases ideas had been inquired into by pro- 
cedure now held unconstitutional. Chief Justice Warren wrote 
the opinions of the Court in both cases, and Mr. Justice Frank- 
furter concurred in special opinions. 

The  Chief Justice said, ' T h e  mcre summoning of a witness 
and compelling him to testify, against his will,; about his beliefs, 
expressions or associations is a mcasurc of governmental inter- 
ference. And when those forced revelations conccrn matters that 
are unorthodox, unpopular, or even hateful to the general public, 
the reaction in the life of the witness may be disastrous. . . . 

1 
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Thosc who arc idcntificd by witnesws and tllereby placed in the 
same glare of publicity arc cqr~ally subject to pr~blic stigma, 
scorn and ol>loquy. Beyond that, there is the more subtlc and 
immeasurable effect upon those who tend to adhere to the most 
orthodox and uncontroversial views and associations in order to 
avoid a simiIar fate a t  some future time." , 

Mr. Justice Frankfurter said, "These pages need not be bur- 
dened with proof, based on the testimony of a cloud of im- 
pressive witnesses, of the dependence of a free society on free 
universities. This means the exclusion of governmental interven- 
tion in the intellectual life of a university." 

O n  the same day the Court held that the activities of a Com- 
munist group teaching and advocating revolution as something 
to be bclievcd in, hut not to bc t~ndertaken, were not a criminal 
conspiracy. Its earlier opinion in the first Communist leaders' 
conspiracy case was strictly limited. 

Mr. Justice Black, while urging that the Court should go fur- 
ther than it did in finally disposing of the cases of some of the 
defendants, concurred in other respects with the opinion of the 
Court. I n  an  opinion in which Mr. Justice Douglas concurred, 
Mr. Justice Black made explicit his approach, which had ap- 
peared in earlier opinions, to a position very much like Mr. 
Meiklejohn's. Citing these lectures he said: "I believe that the 
First Amendment forbids Congress to punish people for talking 
about public affairs, whether or not such discussion incites to 
action, legal or illegal." 

Indeed, in view of the ambiguity of the word "incites" in its 
application to various circumstanccs, it may be that Mr. Justice 
Black is going further in protecting freedom of speech than Mr. 
Meiklejohn, in conversation, has indicated he would be ready to 
go. Abstract advocacy is not- always easy to tell from "incite- 
ment," nor can incitement always be easily distinguished from 
6 4 command." When we pass to the communication referred to by 
the term "command," we come to the type of communication 
which any state worthy of its name will of course suppress, as it 
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will suppress racial violence or rioting. I t  is the discussion of 
political ideas, often involving warmth and enthusiasm, which is 
always to be protected against our officials, in the view of Mr. 
Meiklejohn and Mr. Justice Black alike. 

Last year, state legislation conditioning churches' and veterans' * 

tax exemption on oaths and, if necessary, p m f  of freedom from 
subversive ideas was held invalid. Again Mr. Justice Black, with 
whom Mr. Justice Douglas concurred, wrote an  eloquent 
concurring opinion recalling earlier opinions in which he had ex- 
pressed similar views. In addition, referring to the First Amend- 
ment, the Justice gave a co~icise key to an argument which is 
perhaps not exactly the same a3 the one on which Mr. Meikle- 
john depends, b u t  which includes some of the same featurcs. 

"We should nevcr forget that the freedoms secured by that 
Amendment-Speech, Press, Religion, Petition and Assembly- 
are absolutely indispensable for the preservation of a free society 
in which governnlent is based upon the consent of an informed 
citizenry and is dedicated to the protection of the rights of all, 
even the most despised minorities." 

Mr. Meiklejohn's insight has been doubly vindicated. Fint, 
the safeguards which he proposed, in the form of an interpre- 
tation of the Fint Amendment, might well have saved us from 
some of the intolerance of recent yeam. And second, in the cases 
culminating in 1957, the Supreme Court has shown a solicitude 
for freedom of opinion and communication which is heartening 
for many citizens. 

Two of this year's Supreme Court decisions have occasioned 
sor~le doubt almut the implications of the 1957 cases dealing with 
Legislative and Congressional committees and investigations. At 
the least the opinions in thcse two recent 'casks indicate that wit- 
nesse!! arc thought to need only a rather! limited definition of a 
committee's functions to help them in 'judging whether their 
rights are bein\q invaded. 

The  opinions in .some passages seem to go further. In a strange 
misapplication of the already somewhat 'simple vcnions of ,"in- 



xxii FOREWORD 

tertst theory" current in some circles, the Court speaks of 
"balancing" the "private" interests protected by the First Amend- 
ment against the "public" intercst in national self-preservation. 
I t  returns in other passages to earlier uncritical statements about 
the threat of the domestic Communists, which have been cor- 
rected by the course of conspiracy c a w  since the Court an- 
nounced its wise and conservative views of conspiracy in 1957. 
Further, the Court docs not observe in thew recent cases that 
the broad though not unlimited powers of Congress and legis- 
latures to direct investigations of matters of legislative concern 
do  not inevitably carry with them the power to employ methods 
not necessary, often not even helpful, for their exercise. The  in- 
vestigative power of Congress was first clearly held to carry with 
it the subpoena power in the investigation of the Teapot Dome 
scandals, where a sribpoena power was perhaps helpful or even 
necessary. I t  is doubtful however whether any of the legislation 
produced by the henevolent committees of the thirties o r  by the 
committees investigating the Communists in the forties and fifties, 
and the Teamsters in the fifties, owed or can ever owe any- 
thing to information resulting from the use of subpoenas in those 
investigations. One may at least await with interest the appear- 
ance in practice of what seems in principle a limiting case: the 
case of the witness whose record gives no preliminary indication 
that he can contribute information useful to a committee, and 
whose position on some such public issue as desegregation or 
public housing gives rise to a n  inference that he is being exposed 
on that account. 

Subpoena powers are not necessary to enable Congressional 
committees to obtain the information needed for ordinary legis- 
lative purposes. They are no more necessary to serve the edu- 
cational or political campaign purposes thought by some to be 
a justification for congressional investigations. As the dissenting 
Justices in the recent cases said, with some force, their one con- 
stant purpose is to provide non-judiciaI agencies with means of 
punishment in the form of exposure by procedures which arc. 
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travesties of judicial procedure. The practice Is serious enough 
in tllc case of the Tcamstem, whose leaded powen may well 
need some aiodcration. Whcn it is applied to the minorities who 
provide some of the leaven of our lives but who are dangerously 
exposed, it becomes more serious. It is here that the procedural 
point kcomes again inextricably con~bined with the substantive 
point, which Mr. Meiklejohn insists is the important onc. If wc 
arc punishing by e x p u r e  before committees who make their 
own substantive and procedural law as they go along, when this 
punishment is directed toward the communication of unpopular 
beliefs it becomes a critical violation of the Firrrt Amendment. 
Herc again Mr. Justice Black, disstnting, recalls us to the wisdom 
of Mr. Meiklejohn's approach to this question : 

. . . The Fint Amendment says in no equivocal language that 
Congress shall pass no law abridging freedom of speech, press, 
assembly or petition. The activities of this Committee, authorized 
by Congress, do precisely that, through exposure, obloquy and 
public scorn. . . . 

I do not agree that laws directly abridging First Amendment 
freedoms can be justified by a congressional or judicial balancing 
process. . . . 

But even assuming what I cannot assume, that some balancing is 
proper in this case, I feel that the Court after stating the t a t  ignores 
it completely. At most it balances the right of the Government to 
preserve itself, against Barenblatt's right to refrain from revealing 
Communist affiliations. Such a balance, however, mistakes the fac- 
tors to be weighed. In the first place, it completely leaves out the 
real interest in Barenblatt's silence, the intcrut of the people as a 
whole in being able to join organizations, advocate causes and make 
political "mistakes" without later being subjected to governmental 
penalties lor having dared to think for themselves. It is this right, 
the right to err politically, which k e e p  us stryng as a Nation. . . . 

Moreover, I cannot agree with the Courjt's notion that Fint 
Amendment freedoms must be abridged in order to "preserve" our 
country. That notion rests on the unarticulated premise that this 
Nation's security hangs upon its power to punish people because of 

I 
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what they think, speak or write about, or because of those with 
whorn they associate lor political purposes. . . . Thc Fint Amend- 
ment tneans to nlc, howcver, that the only constitutional way our 
Government can preserve itself is to leave its people the fullest 
possible freedom to praise, criticize or discuss, as they see fit, all 
governmental policies and to sugwt ,  if they desire, that even its 
most fundamental postulates are bad and should be changed; 
''Therein lies the security of the Republic, the  very foundation of 
constitutional government." . . . 

I t  is to be hoped that the two recent cases, which do  not dcter- 
mine the issue raised by Mr. Meiklejohn's thesis about the Fint  
Amendment, represent only a temporary qualification of the tend- 
ency toward acceptance of his views and the similar views ex- 
pressed by majority and dissenting Justice.. in recent cases. Our  
unhappy experience before 1957 and the return of r&n since 
are now suppletnented in their educational effect by some of the 
language in these last opinions suggesting a threat to return us 
to the jurisprudence of 195 1. Against this threat Mr. Meikle- 
john has offered 11s a wise and sound theory of our fundamental 
law. 

In observing that by the tests of history, logic, experience, and 
human value, Mr. Meiklejohn's position seems to be good law, 
we should not overlook the fact that for some it may have an  
even greater importance. In its gay and cheerful spirit as well as 
in its careful and serious argument, this book will serve the health 
and happiness of the community. It can educate the members of 
the community who in the end determine for us the critical is- 
sues of government. 

Mr. Meiklejohn's lectures appeal to our wisdom and our in- 
telligence as the most valuable features of the known universe. 
It should be noticed that one characteristic of a healthy intelli- 
gence is its opposition to the hatred, cruelty, and destruction 
which are less amiable features of the universe. The  reticence of 
the lecture.. shot~ld not lead the reader to overlook their affirm- 
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ative relation to tllc Christian as wcll as the Greck elements in 
our tradition. 

They arc the work of an incomparable teacher. At Amhent, at 
Wisconsin, in California, he has been the leading proponent of 
thc rnost constructive features of recent thinking about education. 
He has taught generations of students by thoughtful example 
and stimulus. As he says, his philosophy of education aeurw to 
him more important as a whole than that part of it which a p  
pears here. Nevertheless, this part is of critical importance today, 
for both domestic and foreign policy. It is, moreover, a perfect 
introduction for a reader who may be prepared to read further, 
or to re-read, the published work of this courageous teacher. 
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- r H e  ARGUMENT of this book was first given in three lectures 
at  the University of Chicago, under the Charles R. Walgreen 
Foundation for the Study of American Institutions. It was later 
given, in the same form, at the Law School of Yale University, 
a t  St. John's College, and, in part, as a lecture and discussion in 
the Great Issues Coum at Dartmouth College. It is here pre- 
sented with some slight changes which are intended to serve the 
transition from the hearing of an argument to the reading of it. 

The book discusses a principle of law. It  is written, however, 
not by a lawyer, but by a teacher. It springs from a strong con- 
viction that a primary task of American education is to arouse 
and to cultivate, in all the members of the body politic, a desire 
to understand what our national plan of government is. The 
book, therefore, is a challenge to all of us, as citizens, to study 
the Constitution. That constitution derives whatever validity, 
whatever meaning, it has, not from its acceptance by our fore- 
fathers one hundred and sixty yeam ago, but from its acceptance 

b by us, now. Clearly, however, we cannot, in any valid sense, ac- 
cept" the Constitution unless we know what it sap. And, for that 
reason, every loyal citizen of the nation must join with hi fellows 
in the attempt to interpret, in principle and in dt ion,  that pro- 
vision of the Constirution which is rightly regarded as its most 
vital 
don1 

assertion. its most significant contri1)ution tb political wis- 
. What do We, the People of the United States, mean when 
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we provide for the freedom of belief and of the expression of 
belief? 

The First Arnendt~lent to the Constitution, as we all know, 
forbids the federal Congress to tilake any law which shall abridge 
the freedo~n of speech. In recent years, however, the government 
of the United States has in many ways limited the freedom of 
public disrus.ion. For example, the Federal Bureau of lnvcstiga- 
tion has built np, tflrotrgl~ot~t the country, a system of espionage, 
of secret police, Ijy which hundreds of thousands of our people 
have bccn listed as holding this or that set of opinions. The only 
conccival>le justification of that listing by a government agency 
is to provide a hwis for action by the government in dealing with 
those persons. And that procedure reveals an attitude toward 
freedom of speech which is widcly held in the United States. 
Many ol us are now convinced that, under the Constitution, the 
government is justified in bringing pressure to bear against the 
hotding or expres~ing of beliefs which are labeled "dangerous." 
Congress, we think, may rightly abridge the freedom of such be- 
liefs. 

Again, the legislative conlmittees, federal and state, which 
I~ave heen appointed lo investigate un-American activities, cx- 
pres  the satiie itlterpretation of the Constitution. All the inquir- 
ines and questioninps of those coninlittees are based upon the 
assumption that certain fon~is of political opinion and advocacy 
should be, and legitimately may be, suppressed. And, further, 
the Dcpartmcnt of Justice, acting on the same assumption, has 
r e c m t l ~  listed sotnc sixty or more organizations, association with 
wl~ich ma): he takcn by the government to raise the question of 
"disloyaltv" to the United States. And finally, the President's 
IAovaltv . . Order, nloving with somewhat uncertain steps, follows 
the same road. We are officially engaged in the suppression of 
a t  tlangeror~s" sprcch. 
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Now, these practices would seem to be flatly contradictory of 
the First Amendment. Arc they? What do we mean when we say 
that "Congress shall make no law . . . abridging the freedom 
of speech . . . ?" What is this "freedom of speech" which we 
guard against invasion by our chosen and authorized reprulenta- 
tives? Why may not a man he prevented from speaking if, in the 
judgment of Congress, his ideas are hostile and harmful to the 
general welfare of the nation? Are we, for example, required by 
the First Amendment to give men freedom to advocate the aboli- 
tion of the First Amendment? Are we bound to freedom of 
speech to those who, if they had the power, would refuse it to us? 
The First Amendment, taken literally, seems to a v e r ,  "Yes" to 
those questions. I t  seems to say that no speech, however danger- 
ous, may, for that reason, be supprcsscd. But the Federal Bureau 

I of I nvcstigation, the un-American Activities committees, the De- 
partment of Justice, the President, are, at the same time, answer- 
ing "No" to the same question. Which answer is right? What is 

I 
the valid American doctrine concerning the freedom of speech? 

Throughout our history, the need of clear and reasonable an- 
swering of that question has been very urgent. In fact, under 
our system of dealing with problems of domestic policy by "party" 
discussion and "party" action, the demand for such clarity and 
reasonableness is basic to our "democratic" way of life. But, with 
the ending of World War 11, that demand has taken on a new, 
and even greater, urgency. O u r  nation has now assumed, or has 
had tlirust upon it by Fate, a new role. We have taken leadership 
in the advocating of freedom of expression and of communica- 
tion, not only a t  home, but also throughout the world. In the 
waging of that campaign we Americans hdve made many ac- 
cusations against our enemies in war, hot or cold. But our most 
furious and righteous charge has been that they have supprorscd, 
and are suppresqing, the free exchange of .information and of 



6 POLITICAL FREEDOM 

ideas. Iqtat evil drawing ol a s~nokc curtain, we have declared, 
we will not tolerate. We will not sul)rilit to it within our own 
borders. We will not allow it abroad if, by legitimate means, we 
can prevent it. We are determined that, with respect to the 
freedom of i t .  communications, the human world shall be a 
single community. 

Now, the assuming of that high and heavy responsibility for 
a political principle requires of us, first of all, that we understand 
what the principle is. We must think for it as well as fight for it. 
No fighting, however successful, will help to establish freedom 
unlm. the winners know what freedom is. What, then-we citi- 
zens uncler the Constitution must aqk-what d o  we mean when 
we utter the flaming proclamation of the Fifst Amendment? Do 
we mean that speaking may be suppressed or that it shall not be 
suppressed? And, in either case, on what grounds has the decision 
k e n  made? 

The issue here presented has been dramatically, though per- 
haps not very efiectively, thrust upon the attention of the citi- 
zens of the United States by a recent order of the Attorney 
General. Tha t  order restricts the freedom of speech of temporary 
foreign visitors to our shares. I t  declares that certain classes of 
visitors are forbidden, except by special permission, to engage 
in public discussion of public policy while they are among us. 
Why may we not hear what these men from other countries, 
other systems of government, have to say? For what purpose 
d m  the Attorney General impose limits upon their speaking, 
upon our hearing? T h e  plain truth is that he is seeking to protect 
the minds of the citizens of this free nation of ours from the in- 
fluence of assertions, of doubts, of questions, of plans, of prin- 
ciplef which the government judges to be too "dangerous" for 
us to hear. H e  is afraid that we, whose agent he is, will be led 
astray by opinions which are alien and subvenive. Do We, the 
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People of thc Unitcd Statcs, wish to be thus mentally "protcctcd"? 
T o  say that would sccm to bc an admission that wc arc intcllcc- 
tually and illorally unfit to play our part in what Justice Holmes 
has called the "cxperi~ilent" of self-government. Have we, on that 
ground, abandoned or qualified the great experiment? 

Here, then, is the question which we must try to answer as we 
interpret the First An~cndment to the Constitution. In our dis- 
cussions of public policy a t  home, do we intend that "dangerous" 
ideas shall be suppressed? O r  are they, under the Constitution, 
guaranteed freedom from such suppression? And, correspond- I i 

ingly, in our dealings with other nations, are we saying to them, 
"The general welfare of the world requires that you and we shall I 

not, in any way, abridge the freedom of . expression : and com- 
nlunication"? O r  are we saying, "Every nation may, of course, 

I forbid and punish the exprcsion of ideas which are dangerous 
to the fonn of government or of industrial organization which it  
has estal~lished and is attempting to maintain"? 

No one, of course, may prescribe that citizens of the United 
States shall interpret the Constitution in  this way or  that. 1t 
not even required that the meaning of the Constitution shall be 
in the future what it has been in the past. We arc free to change 
that meaning both by interpretation and by explicit amendment. 
But what is required of us by every consideradon of honesty and 
self-respect is that we practice what we preach, that we preach 
only what we practice. What, then, as we deal with the prescnt, 
as we plan for the future, do  we intend that the principle of the 
freedom of specch shall mean? 



C H A P T E R  I 

T H E  RULERS AND THE RULED 

THE PURPOSE of these lectures is to consider the freedom of 
speech which is gr~aranteed by the Constitution of the United 
States. The most general thesis of the argument is that, under the 
Constitution, there are two different freedoms of speech, and, 
hence, two different guarantees ol freedom rather than only one. 

More broadly, it may be aserted that our civil liberties, in 
general, are not all of one kind. They are of two kinds which, 
though radically d i Uerent in constitutional status, are easily con- 
fused. And that conftlsion has been, and is, disastrous in its effect 
upon our understanding of the relations between an individual 
citizen and the government of the United States. The  argument 
of thew lectures is an attempt to clear away that confusion. 

As an instance of the first kind of civil liberty I would offer 
that of religious or irreligious belief. In this country of ours, so 
far a? the Constitr~tion is efTective, men are free to believe and 
to advocate or to disbelieve and to argue against, any creed. And 
the government is unqualifiedly forbidden to restrict that free- 
dom. As an instance of the second kind, we may take the liberty 
of an individual to own, and to use the income from, his labor 
or his property. It is agreecl amons 11s that every man has a right, 
a liberty, to such ownership and use. And 'yet it is also agreed 
that the government may take whatever part of a man's income 
it deems necessary for the protnotiag of the general welfare. The  
libcrtv of owning and using property is, then, as contrasted with 
that of religious lxlicf, a limited one. I t  may be invaded by the 
government. And the Constitution authorizes such invasion. It 

8 
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requires only that the procedurc shall be'propcrly and impartially 
carried out and that it shall bc justified by public need. 

Our  Constitution, then, recognizes and protects two different 
sets of freedoms. Onc  of thcx: is opcn to restriction by thc govern- 
ment. T h e  other is not opcn to such restriction. It would bc of 
great value to our argument and, in fact, to all attempts at 
political thinking in the United States, if there were available 
two sharply defined ternls by which to identify these two funda- 
mentally different kinds of civil liberty. But, ala.., no such ac- 
curate use of words has bccn established among us. Men speak 
of the freedom of belief and the freedom of property as if, in the 
Constitution, the word "freedorn," as used in these two cases, had 
the same meaning. Because of that confusion we are in constant 
danger of giving to a man's possessions the same dignity, thc same 
status, as we give to the man himself. From that confusion our 
national life has suffered disastrous effects in all its phases. But 
for this diwase of our minds there is, so far as I know, no specific 
semantic cure. All that we can do a t  present is to remember that 
such terms as liberty, freedom, civil rights, etc., are ambiguous. 
We must, then, in each specific case, try to keep clear what mean- 
ing we are using. 

We Americans think of ourselves as politically free. We believe 
in self-government. If men are to be governed, we say, then that 
governing must be done, not by others, but by themselves. So far, 
therefore, as our own affairs are concerned, we refuse to submit 
to alien control. That  refusal, if need he, we will carry to the 
point of rebellion, of revolution. And if other men, within the 
jurisdiction of our laws, arc denied their right to political frec- 
dom, we will, in the same spirit, rix to their defense. Govem- 
ments, we insist. derive their just powers from the consent of the 
governed. If that consent lx lacking, governments have no just 
powcrs. 
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Now, this political program of ours, though passionately ad- 
vocated by us, is not-as we all recognize-fully worked out in 
practice. Over one hundred and seventy years have gone by 
since the Declaration of Independence was written. But, to an  
unforgivable degree, citizens of the United States are still sub- 
jected to decisions in the making of which they have had no ef- 
fective share. So far as that is true, we are not self-governed; we 
are not politically free. We are governed by others. And, perhaps 
worn, we are, without their consent, the governors of others. 

But a more important point-which we Americans do not so 
readily recognize-is that of the intellectual difficulties which are 
inherent in the making and administering of this political pro- 
gram of ours. We do not see how baffling, even to the point of 
desperation, is the task of using our minds, to which we are sum- 
moned by our plan of government. That plan is not intellectually 
simple. Its victories are chiefly won, not by the carnage of battle, 
but by the sweat and agony of the mind. By contrast with it, 
the idea of alien government which we reject-whatever its other 
merits o r  defects-is easy to undentand. It is suited to simple- 
minded people who are unwilling or unable to question their own 
convictions, who would defend their principles by suppressing 
that hostile criticism which is necessary for their clarification. 

The intellectual difficulty of which I am speaking is sharply in- 
dicated by Professor Edward Hallett Carr, in his recent book, 
The Soviet Impact on the Western World. Mr. Carr tells us that 
our American political program, as we formulate it, is not merely 
unclear. I t  is essentially self-contradictory and hence, nonsensical. 
"Confusion of thought," he says, "is often caused by the habit 
common among politicians and writers of the English-speaking 
world, of defining democracy in formal and conventional terms 
as 'self-government' or  'government by consent.' " What these 
t e r n  define, he continues, "is not democracy, but anarchy. Gov- 
ernment of some kind is necessary in the common interest pre- 
cisely because men will not govern themselves. 'Government by 
consent' is a contradiction in terms; for the purpose of govern- 
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rncnt is to co~npel pcoplc to do  what they would not do of their 
own volition. In short, government is a process by which mme 
pcoplc excrcise con~pulsion on othen."' 

Those words of Mr. Carr seem to me radically false. And, 
whatever else these lecturcs may do or fail to do, I hope that they 
may, in .some measure, serve as a refutation of his contention. 
And yet the challenge of so able and well-balanced a mind can- 
not be ignored. If we believe in our principles we must make 
clear to others and to ourselves that self-government is not an- 
archy. We must show in what sense a free man, a free society, 
does practice self-direction. What, then, is the difference be- 
tween a political system in which men do govern thcmsltlves and 
a political system in which men, without their consent, are gov- 
erned by othen? U n l w  we can make clear that distinction, 
discussion of freedom of speech or of any other freedom is mean- 
ingless and futile. 

Alien government, we have said, is simple in idea. I t  is easy 
to understand. When one man or some self-chJocxn group holda 
control, without consent, over othen, the relation between them 
is one of force and counterforce, of compulsion on the one hand 
and submission or resistance on the other. That relation is ex- 
ternal and mechanical. I t  can be expressed in numben-numbers 
of guns or planes or dollars or m a c h i i  or policemen. The  only 
basic fact is that one group "has the power" and the other group 
has not. I n  such a despotism, a ruler, by some excess of strength 
or guile or both, without the consent of his subjects, forco them 
into obedience. And in order to understand what he dots, what 
they do, we need only measure the strength or weakness of the 
control and the strength or weakness of the resistance to it. 

But government by consent-self-government-is not thus sim- 
ple. I t  is, in fact, so complicated, so confu$ng, that, not only to 
the scholarly judgment of Mr. Cam, but al$o to the simplc-mind- 
edness which we call "shrewd, practical,' calculating, common 

Edward Hallett Carr, Tha Souirt Im#act on thr Westrrn World (New 
York, Macmillan, 1947). p. 10. ! 
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sense," it tends to seem silly, unrealistic, romantic, or-to use a 
favorite term of rcproacli----"idealistic." And tlie crux of the dif- 
ficulty lies in the lact that, in such a .society;the governors and 
the governed are not two distinct g r o u p  of persons. There is only 
one group-the self-governing people. Rulers and ruled are the 
same individuals. \Ye, the People, are our own maqten, our own 
subjects. But that inner relationship of men to themselves is 
utterly different in kind from the external relationship of one 
man to another. I t  cannot be expressed in terms of forces and 
compulsions. If we attempt to think about the political p m e -  
durcs of self-government by means of the ideas which are useful 
in deqcrihing the external control of a hammer over a nail or of 
a master over his slaves, the meaning slips through the fingers of 
our minds. For thinking which is done merely in terms of forces, 
political freedom does not exist. 

At this point, a protest must bc entered against the oversimpli- 
fied advice which tells us that we should introduce into the realms 
of economics, politics, and morals the "methods" of the "sci- 

.. ences." Insofar as the advice suggests to us that we keep our be- 
liefs within the limits of the evidence which warrants them, 
insofar as it tells us that our thinking about human relationships 
must be as exact and tentative, a9 orderly and inclusive, as is the 
work done by students of physical or  biological fact, no one may 
challenge either its validity or its importance. T o  believe what 
one has no reason for believing is a crime of the first order. But, 
on the other hand, it must he urged that the chief source of our 
blundering ineptness in dealing with moral and political prob- 
lems is that we do  not know how to think about them except 
by quantitative nlethods which are borrowed from non-moral, 
non-political, non-social sciences. In this sense we need to be, not 
more scientific, but less scientific, not more quantitative but other 
than quantitative. We must create and use methods of inquiry, 
methods of belief which are suitable to the study of men as self- 
govern in^; persons i,ot not suitable to the study of forces or of 
machines. In the understanding of a free society, scientific think- 
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ing has an essential part to play. But it is a nccondary patt. Wc 
ahall not undcntand the Constitution of thc United States if we 
think of men only as pushed around by  forces. We must see them 
also as governing themselvcs, 

But the statement just made must be guarded against two easy 
misinterpretations. Fint, when we say that self-government is 
hard to interpret, we are not saying that it is mysterious or magi- 
cal or irrational. Quite the contrary is true. No idea which we 
have is more sane, more matter-of-fact, more immediately scn- 
sible, than that of self-government. Whether it be in the field of 
individual or of social activity, men are not recognizable as men 
unless, in any given situation, they arc using their minds to give 
direction to their behavior. But the point which we are making 
is that the externalized measuring of the play of forces which 
serves the purposa of business or of science is wholly unsuited to 
our dealing with problems of moral or political freedom. And we 
Amcricans seem characteristically blind to the distinction. We 
are at the top of the world in engineering. We are experts in the 
knowledge and manipulation of measurable forces, whether physi- 
cal or psychological. We invent and run machines of ever new 
and amazing power and intricacy. And we are tempted by that 
achievement to see if we can manipulate men with the same skill 
and ingenuity. But the manipulataion of men is the destruction 
of self-government. Our skill, therefore, threatens our wodom. 
In this respect the United States with its "know-how" is, today, 
the most dangerous nation in the world. 

And, second, what we have said must not be allowed to ob- 
scure the fact that a free government, established by common 
consent, may and often must use force in compelling citizens to 
obey the laws. Every government, as such, must have external 
power. I t  must, in fact, be more powerful than any one of its 
citizens, than any group of them. Political freedom does not mean 
freedom from control. I t  means self-control. 1f; for example, a 
nation becomes involved in war, the government must decide 
who shall be drafted to leave his family and home, to risk his 
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life, his health, his sanity, upon thc battlefield. The government 
must also levy and collect and expend taxes. In general, it must 
determine how far and in what ways the customs and privileges 
of peace are to be swept aside. In all these cases it may be taken 
for granted that, in a sell-governing society, minorities will dis- 
agree with the decisions which are made. May a minority man, 
then, by appeal to the principle of "consent," refuse to submit 
to military control? May he cvade payment of taxes which he 
thinks unwise or unjust? May he say, "I did not approve of this 
rneasurc; therefore, as a self-governing man, I claim the right to 
disobey it"? 

Certainly not! At the bottom of every plan of self-government 
is a basic agreement, in which all the citizens have joined, that all 
matters of public policy shall be decided by corporate action, that 
such decisions shall be equally binding on all citizens, whether 
they agree with them or not, and that, if need be, they shall, by 
due legal procedure, be enforced upon anyone who refuses to 
conform to them. The man who rejects that agreement is not 
objecting to tyranny or despotism. He is objecting to political 
freedom. He is not a democrat. He is the anarchist of whom Mr. 
Carr speaks. Self-government is nonsense unless the "self" which 
governs is able and determined to make its will effective. 

What, then, is this compact or agreement which underlies any 
plan for political freedom? It cannot be understood unless we 
distinguish sharply and persistently between the "submission" of 
a slave and the "consent" of a free citizen. In both cases it is 
agreed that obedience shall be required. Even when despotism 
is so extreme as to be practically indistinguishable from enslave- 
ment, a sort of pseudo consent is given by the subjects. When the 
ruling force is overwhelming, men are driven not only to submit, 
but also to agree to do so. For the time, at least, they decide to 
makc the k t  of a bad situation rather than to struggle against 
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hopeless odds. And, coordinate with this "aubinission" by the 
people, there are "concessions" by the ruler. For the avoiding of 
trouble, to establish his power, to manipulate one hostile force 
against another, he must take account of the desires and interests 
of his subjects, must manage to keep them from becoming too re- 
bellious. The  granting of such "concessions" and the accepting 
of them are, perhaps, the clearest evidence that a government is 
not democratic but is essentially despotic and alien. 

But the "consent" of free citizens is radically different in kind 
from this "submission" of slaves. Free 'men talk about their gov- 
ernment, not in terms of its "favors" but in terms of their "rights." 
They do not bargain. They reason. Every one of them is, of 
course, subject to the laws which are made. But if the Declaration 
of Independence means what it says, if we mean what it says, 
then no man is called upon to obey a law unless he himself, 
equally with his fellows, has shared in making it. Under an agree- 
ment to which, in the closing words of the Declaration of In- 
dependence, "we mutually pledge to each other our Lives, our 
Fortunes, and our sacred Honor," the consent which we give is 
not forced upon us. I t  expresses a voluntary compact among 
political equals. We, the People, acting together, either directly 
or through our representatives, make and administer law. w e ,  
the People, acting in groups or separately, are subject to the law. 
If we could make that double agreement effective, we would have 
accomplished the American Revolution. If we could understand 
that agreement we would understand the Revolution, which is 
still in the making. But the agreement can have meaning for us 
only as we clarify the tenuous and elusive distinction between a 
political "submission" which we abhor and a political "con~ent'~ 
in which we glory. Upon the effectiveness of that distinction rests 
the entire enormous and intricate structure of: th& fm political 
institutions which we have pledged ourselves to  build. If we can 
think that distinction clearly, we can be self-gbverning. If we lose 
our grip upon it, if, rightly or wrongly, wer fall back into the 
prerevolutionary attitudes which regard our chosen represent- 
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atives as alien and hostile to oursetves, nothing can save us from 
the slavery which, in 1776, we set out to dcstroy. 

I have been saying that, under the plan of political freedom, 
we maintain by common consent a government which, being 
stronger than any one of us, than any group of us, can take con- 
trol over all of us. But the word "control" strikes terror into the 
hearts of many "free" men, especially if they are mechanically 
minded a b u t  their freedom. Out of that fear there arises the 
passionate demand that the government which controls us must 
itself be controlled. By whom, and in what ways? 

In abstract principle, that question is easy to answer. A govern- 
ment of free men can properly he controlled only by itself. Who 
else could he trusted tjy us to hold our political institutions in 
check? Shall any sinsle individual or any special group be al- 
lowed to take domination over the agencies of control? There is 
only one situation in which free men can answer "yes" to that 
question. If the governmen& as an institution, has broken down, 
if the basic agreement has collapsed, then both the right and the 
duty of rebellion are ttrrrlst upon the individual citizens. I n  that 
chaotic and desperate situation they must, for the sake of a new 
order, revolt and destroy, as the American colonies in 1776 re- 
volted and destroyed. But, short of such violent lawlessntss in the 
interest of a new law, there can be no doubt that a free govern- 
ment must be its own master. If We, the People are to be con- 
trolled, then We, the People must do the controlling. As a 
corporate body, we must exercise control over our separate mem- 
bers. That  principle is a flat denial of the suggestion that we, 
acting as a n  unorganized and irresponsible mob, may drive into 
submission oulselves acting as an  organized government. What it 
means is that the body politic, organized as a nation, must recog- 
nize its own limitations of wisdom and of temper and of cir- 
cumstance, and must, therefore, make adequate provision for 
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self-criticism and self-restraint. T h e  government itself must limit 
the government, must determine what it may and may not do. 
I t  milst make sure that its attempts to make men free do  not 
result in making them slaves. 

Our  own American constitutional procedure gives striking il- 
lustration of the double principle that no free government can 
submit to control other than its own and that, therefore, it must 
limit and control itself. For example, our agencies of government 
do their work under a scheme of mutual checks and balances. 
The  Bill of Rights, also, sharply and explicitly defines boundaries 
beyond which acts of governing may not go. "Congress shall 
make no law . . ." it says. And again, "No person shall be held 
to answer for a capital or otherwise infamous crime unless . . . Y 9  

And again, "Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted." All 
these and many other limits are set to the powers of government. 
But in every case-let it be noted-these limits are set by 
government. These enactments were duly proposed, discussed, 
adopted, interpreted, and enfored by regular political procedure. 
And, as the years have gone by, We, the People, who, by explicit 
compact, are the government, have maintained and interpreted 
and extended them. In  some cases, we have reinterpreted them 
or have even abolished them. They are expressions of our own 
corporate self-control. They tell us that, by compact, explicit o r  
implicit, we are self-governed. 

Here, then, is the thesis upon which the argument of these 
lectures is to rest. At the bottom of our American plan of gov- 
ernment there is, as Thomkq Jefferson has firmly told us, a "com- 
pact." To Jefferson it is clear that as fellow citizens we have 
made and are continually remaking an agreementGwith one an- 
other, and that, whatever the cost, we are in; honor bound to 
keep that agreement. The  nature of the comdact to which we 
"consent" is suggested by the familiar story of the meeting of the 
Pilgrims in the cabin of the Mayflower. "We w h m  names a r t  
underwritten, . . ." they said, ". . . Do by t h t x  Presents sol- 
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emnly and mutually, in the prcscncc of God, and one another, 
Covenant and Combine ourselves together into a Civil Body 
Politick, for our better ordering and prese~ation,  and further- 
ance of the ends aforesaid; and by virtue hereof do enact, con- 
stitute, and frame such just and equal Laws, Ordinances, Acts, 
Constitutions, and Offices, from time to time, as shall be thought 
maut meet and convenient for the general good of the Colony; 
unto which we promise all due submision and obedience. . . . ,, 
This is the same pledge of comrade.ship, of responsible cooper- 
ation in a joint undertaking, which was given in the concluding 
words of the Declaration of Independence already quoted-"Wc 
mutually pledge to each other our Lives, our Fortunes, and our 
sacred Honor." And, some years later, as the national revolution 
moved on from its first step to its second, from the negative task 
of destroying alien government to the positive work of creating 
self-government, the Preamble of the Constitution announced the 
common purposes in the pursuit of which we had become united. 
"We, the People of the United States," it says, "in order to form 

- a more perfect Union, establish justice, insure domestic tran- 
11 quillity, provide for the common defense, promote the general 
1 welfare, and secure the blessings of liberty to ourselves and our 

posterity, do ordain and establish this Constitution of the United 
States of America." 

In those words it is agreed, and with every passing moment it 
is reagreed, that the people of the United States shall be sdf- 
governed. To that fr~ndamental enactment all other provisions 
of the Constitution, all statutes, all administrative decrees, are 
subsidiary and dependent. All other purposes, whether individual 
or social, can find their legitimate scope and meaning only as 
they conform to the one basic purpose that the citizens of this 
nation shall make and shall obey-their own laws, shall be at once 
their own subjects and their own masters. 

O u r  preliminary remarks about the Constitution of the United 
States may, then, be briefly summarized. That  Constitution is 
based upon a twofold political agreement. It is ordained that all 
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authority to exercise control, to determine common action, be- 
longs to "We, the People." We, and we alone, arc the rulem. But 
it is ordained also that We, the People, are, all alike, subject to 
control. Evcry one of us may he told what hc is allowed to do, 
what he is not allowed to do, what he is required to do. But this 
agreed-upon requirement of obedience d o a  not transform a ruler 
into a slave. Citizens do not become puppeta of the state when, 
having created it by common consent, they pledge allegiancc to 
it and kecp their pledge. Control by a self-governing nation is 
utterly different in kind from control by an irresponsible despot- 
ism. And to confuse these two is to lose all understanding of what 
political freedom is. Under actual conditions, there is no freedom 
for men except by the authority of government. Free men are 
not non-governed. They are governed-by themselves. 

And now, after this long introduction, we arc, I hope, ready 
for the task of interpreting the First Amendment to the Con- 
atitution, of trying to clear away the confusions by which its 
meaning has been obscured and even lost. 

"Congress shall make no law . . . abridging the freedom of 
speech . . ." says the Firat Amendmint to the Constitution. As 
we turn now to the interpreting of those words, three preliminary 
remarks should be made. 

First, let it be noted that, by those words, Congron is not de- 
barred from all action upon freedom of speech. Legislation which 
abridges that freedom is forbidden, but not legislation to enlarge 
and enrich it. The  freedom of mind which befits the members of 
a self-governing society is not a given and fixed part of human 
nature. It can bc increased and cstablishcd by l+rning, by teach- 
ing, by the unhindered flow of accurate infoqation, by giving 
men health and vigor and security, by bringing than  together 
in activities of communication and mutual understanding. And 
the federal legislature is not forbidden to engagc in that poaitive 
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enterprise of cultivating the general intelligence upon which the 
succc~q of scll-go\~crnnic~l( so obviously depends. On the con- 
trary, in that positivc ficld tllc Congrcss ol the Unitcd States has 
a heavy and basic responsibility to promote the freedom of 
speech. 

And second, no one who reads with care the text of the First 
Amcndrnent can fail to Ile startled by it3 al~solutencss. The phrase, 
"Congrcs?r shall make no law . . . abridging the freedom of 
speech," is unqualified. It admits of no exceptions. T o  say that 
no laws of a given type shall be made means that no laws of that 
type shall, under any circumstances, be made. That prohibition 
holds good in war as in peace, in danger as in security. The men 
who adopted the Bill of Rights were not ignorant of the neces- 
sities of war or of national danger. It would, in fact, be nearer 
to the truth to say that it was exactly those necessities which thcy 
had in mind as they planned to defend freedom of discussion 
against them. Out of their own bitter experience they knew how 
terror and hatred, how war and strife, can drive men into acts 
of unreasoning wrppres.ion. They planned, therefore, both for the 

'I peace which they desired and for the wars which they feared. 
I And in both caTes they established an absolute, unqualified pro- 

hibition of the abridgment of the freedom of speech. That same 
requirement, for the same reasons, under the same Constitution, 
holds good today. 

Against what has just been said it will be answered that twen- 
tieth-century America doe.. not accept "absolutes" so readily as 
did the eighteenth century. But to this we must reply that the 
issue here involved cannot be dealt with 11y such twentieth- 
century a priori reasoning. It  requires careful examination of the 
structure and functioning of our political system as a whoie to see 
what part the principle of the freedom of speech plays, here and 
now, in that system. And when that examination is made, it seems 
to me clear that for our day and generation, the words of the 
First Amendment mean literally what they say. And what they . 

say is that under no circtlmstanccs shall the freedom of speech be 
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abridged. Whether or not that opinion can be justified h the 
primary iscue with which this argument tries to deal. 

But, third, this dictum which we rightly take to exprclu the 
most vital wisdom which men have won in their striving for 
political fmdom is yet-it must be admitted--strangely para- 
doxical. No one can doubt that, in any well-governed society, the 
legislature has both the right and the duty to prohibit certain 
fonns of speech. Libellous assertions may be, and must be, for- 
bidden and punished. So too must dander. Words which incite 
men to crime arc themselves criminal and must be dealt with as 
such. Sedition and treason may be expressed by, speech or writ- 
ing.* And, in thaw cases, decisive repressive action by the gov- 
ernment is imperative for the sake of the general welfare. All 
these necessities that speech be limited arc recognized and pro- 
vided for under the Constitution. They were not unknown to the 
writen of the First Amendment. That amendment, then, we 
may take it for granted, does not forbid the abridging of sfle~ch. 
But, at the same time, it does forbid the abridging 01 the freedom 
of speech. It is to the solving of that paradox, that apparent self- 
contradiction, that we are summoned if, as free men, we wish to 
know what the right of freedom of speech is. 

As we proceed now to reflect upon the, relations of a thinking 
and speaking individual to the government which guards his 
freedom, we may do well to turn back for a few moments to the 
analysis of those relations given by Plato. The Athenian philo& 
opher of the fourth century B.C. was himself caught in our para- 
dox. H c  e w  the conncctian between self-government and 

I ohall be grateful if tho reader will climinmte from. the sentence, 
"Sedition and treason mry be e x p d  by speech or writing," the words 
"Sedition and." 'Trruon" b a genuine word, with an honeat and cartfully 
de6ncd procedud meaning. But "rcdtion," u applied; to belief or am- 
munication, io, for the most part, r tricky and misleading word. It is ured 
chiefly to suggest that a "treasonable" crime har been coqnmitted in an amr 
in which, under the Constitution, no ruch crime can exirt. (Note mdded 
1960.) 
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intelligence with a clarity and wisdorn and wit which have never 
been excelled. In his two short dialogues, the Apology and the 
Crito, he grapples with the problem which we arc facing. 

In both dialogues, Plato is considering the right which a gov- 
ernment has to demand obedience from its citizens. And in both 
dialogues, Socratcs, a thinker and teacher who had aroused Plato 
from dogmatic slumber, is the citizen whose relations are dis- 
cusped. The question is whether or not Socratcs is in duty bound 

(I to obey the government. In  the Apology the answer is "No." In 
the Crito the answer is "Yes." Plato is obviously using one of 
the favorite devices of the teacher. He is seeming to contradict 

I himself. He is thereby demanding of his pupils that they save 
themselves and him from contradiction by making clear a basic 
and elusive distinction. 

In the Apology, Socrates is on trial for his life. The charge 
against him is that in his teaching he has "cormpted the youth" 
and has "denied the Gods." On the evidence presented by a kind 
of un-Athenian Subversive Activities Committee he is found 
guilty. His judges do not wish to put him to death, but they warn 
him that, unlcss he will agree to stop his tcaching or to change 
its tenor, they must order his execution. And to this demand for 

b 

obedience to a decree abridging his freedom of speech, Socrates 
replies with a flat and unequivocal declaration of disobedient 
indepe~~dence. My teaching, he says, is not, in that sense, under 
thc abridging control of the government. Athens is a free city. 
No official, no judge, he declares, may tell me what I shall, or 
shall not, teach or think. He recognizes that the government has 
the power and the legal right to put him to death. But so far as 

the content of his tcaching is concerned, he claims unqualified 
independence. "Congress shall make no law abridging the free- 
dom of speech," he seems to be saying. Present-day Americans 
who wish to undentand the meaning, the human intention, cx- 
prorscd by the First Amendment, would do well to read and to 
ponder again Plato's Apology, written in Athens twenty-four 
ccnturics ago. It may w d l  be argued that if the Apology had not 
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been written-by Plato or by someone else-the First Amend- 
ment would not have k e n  written. The relation here is one of 
trunk and branch. 

But the argument of the Crito seems, at least, to contradict 
that of the Apology. Here Socratcs, having been condemned to 
death, is in prison awaiting the carrying out of the sentence. His 
friend Crito urges him to escape, to evade the punishment. This 
he refuses to do. He has no right, he aays, to disobey the decision 
of the government that he must drink the hemlock. That  govern- 
ment has legal authority over the life and death of its citizens. 
Even though it is mistaken, and, therefore, unjust, they must, in 
this field, conform to its decisions. For Socratcs, obedience to the 
laws which would abridge his life is here quite as imperative as 
was disobedience to laws which would abridge his bclief and the 
expraion of it. In passages of amazing bcauty and insight, 
Socrates explains that duty to Crito. He represents himself as 
conversing with The  Laws of Athens about the compact into 
which they and he have entered. The Laws, he says, remind him 
that for seventy yean, he has "conscnted" to them, has accepted 
from them all the rights and privileges af an  Athenian citizen. 
WilI he now, they ask, because his own life is threatened, with- 
draw his consent, annul the compact? To do that would be a 
shameful thing, unworthy of a citizen of Athens. 

Plato is too great a teacher to formulate for us, or  for his more 
immediate pupils, the distinction which he is here drawing. He 
demands of us that we make it for ourselves. But that there is a 
distinction and that the undemtanding of it is essential for the 
practice of freedom, he asserts passionately and without equivo- 
cation. If the government attempts to limit the freedom of a 
man's opinions, he tells us, that man, and his fellows with him, 
has both the right and the duty of disobedience: But if, on the 
other hand, by regular legal pmcedure, his life o r  his property 
is required of him, he must submit; he must I& them go will- 
ingly. In one phase of man's activities, the government may 
exercise control over him. In another phase, it may not. What, 

! 
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then, are those two phases? Only as we see clearly the distinction 
between them, Plato is saying, do we know what government by 
consent of thc governed means. 

The difficulties of the paradox of freedom as applied to speech 
may perhaps be lessened if we now examine the procedure of the 
traditional American town meeting. That  institution is com- 
monly, and rightly, regarded as a model by which free political 
procedures may be measured. I t  is self-government in its simplest, 
most obvious form. 

In the town meeting the people of a community assemble to 
discuss and to act upon matters of public interest-roads, schools, 
poorhouses, health, external defense, and the like. Every man is 
free to come. They meet as political equals. Each has a right and 
a duty to think his own thoughts, to express them, and to listen 
to the arguments of others. T h e  basic principle is that the free- 
dom of speech shall be unabridged. And yet the meeting cannot 
even be opened unless, by common consent, speech is abridged. 
A chairman or moderator is, or  has been, chosen. He  "calls the 
meeting to order." And the hush which follows that call is a 
clear indication that restrictions upon speech have been set up. 
The moderator assumes, or arranges, that in the conduct of the 
business, certain rules of order will be observed. Except as he is 
overruled by the meeting as a whole, he will enforce those rules. 
His business on its negative side is to abridge speech. For ex- 
ample, it is usually agreed that no one shall speak unless "recog- 
nized by the chair." Also, debaters must confine their remarks 
to "the question before the house." If one man "has the floor," 
no one else may interrupt him except as provided by the rules. 
The meeting has assembled, not primarily to talk, but primarily 
by means of talking to get business done. And the talking must 
be regulated and abridged as the doing of the business under 
actual conditions may require. If a speaker wanders from the 
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point at issue, if he is abusive or in other ways threatens to de- 
feat the purpsc  of the meeting, he may be and should be de- 
clared "out of order." Ha must then stop speaking, a t  least in that 
way. And if he persists in breaking the rules, he may be "denied 
the floor" or, in the last resort, "thrown out" of the meeting. The 
town meeting, aq it seeks for freedom of public discussion of 
public problems, would be wholly ineffectual unless speech were 
thus abridged. It is not a Hyde Park. It is a parliament or con- 
gress. I t  is a group of free and equal men, cooperating in a corn- 
mon enterprise, and using for that enterprise responsible and 
regulated discussion. I t  is not a dialectical free-for-all. It is self- 
government. 

These speech-abridging activities of the town meeting indicate 
what thc First Amendment to the Constitution does not forbid. 
When self-governing men demand freedom of speech they are 
not saying that every individual has an unalienable right to speak 
whenever, wherever, however he chooses. They do not declare 
that any man may talk as he pleases, when he pleases, about 
what he pleases, about whom he pleases, to whom he pleases. 
The common sense of any reasonable society would deny the ex- 
istence of that unqualified right. No one, for example, may, with- 
out consent af nurse or doctor, rise up in a sickroom to argue for 
his principles or his candidate. I n  the sickroom, that question is 
not "before the house." The discussion is, therefore, "out of 
order." T o  you who now listen to my words, it is allowable to 
differ with me, hut it is not allowable for you to state that diffet- 
ence in words until I have finished my reading. Anyone who 
would thus irresponsibly interrupt the activities of a lecture, a 
hospital, a concert hall, a church, a machine shop, a classroom, 
a football field, or a home, does not thereby exhibit .his freedom. 
Rather, he shows himself to be a boor, a p u b l i ~  nuisance, who 
must be abated, by force if necessary. 

What, then, does the First Amendment forbid? Here again 
the town meeting suggests an answer. That  meeting is called to 
discus and, on the basis of such diwusqion, to decide matters of 
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public policy. For example, shall there be a school? Where shall 
it bc located? Who shall teach? What shall be taught? The com- 
munity has agreed that such questions as these shall be freely 
discussed and that, when the discussion is ended, decision upon 
them will be made by vote of the citizens. Now, in that method 
of political self-government, the point of ultimate interest is not 
the words of the speakers, but the minds of the hearers. The final 
aim of the meeting is the voting of wise decisions. The voters, 
therefore, must be made as wise as possible. The welfare of the 
community requires that those who decide issues shall under- 
stand them. They must know what they are voting about. And 
this, in turn, requires that so far as time allows, all facts and 
interests relevant to the problem shall be fully and fairly pre- 
sented to the meeting. Both facts and interests must be given in 
such a way that all the alternative lines of action can be wisely 
measured in relation to one another. As the self-governing com- 
munity seeks, by the method of voting, to gain wisdom in action, 
it can find it only in the minds of its individual citizens. If they 
fail, it fails. That is why freedom of discussion for those minds 
may not be abridged. 

The First Amendment, then, is not the guardian of unreg- 
ulated talkativeness. It does not require that, on every occasion, 
every citizen shall take part in public debate. Nor can it even 
give assurance that everyone shall have opportunity to do so. If, 
for example, at a town meeting, twenty like-minded citizens have 
become a "party," and if one of them has read to the meeting 
an argument which they have all approved, it would be ludi- 
crously out of order for each of the others to insist on reading 
it again. No competent moderator would tolerate that wasting 
of the time available for free discussion. What is essential is not 
that everyone shall speak, but that everything worth saying shall 
be said. To this end, for example; it may be arranged that each 
of the known conflicting points of view shall have, and shall 
be limited to, an assigned share of the time available. But how- 
ever it be arranged, the vital point, as stated negatively, is that no 



THE RULERS AND THE RULED 27 

suggestion of policy shall be denied a hearing because it is on 
one side of the issue rather than another. And this means that 
though citizens may, on other grounds, be barred from speaking, 
they may not be barred because their views are thought to be 
false or dangerous. No plan of action shall be outlawed because 
someone in control thinks it unwise, unfair, un-American. No 
speaker may be declared "out of order" because we disagree 
with what he intends to say. And the reason for this equality of 
status in the field of ideas l i e  deep in the very foundations of 
the self-governing process. When men govern themselves, it is 
they-and no one else-who must pass judgment upon un- 
wisdom and unfairness and danger. And that means chat unwise 
ideas must have a hearins as well as wise ones, unfair as wcll 
as fair, dangerous as wcll a~ safe, un-American as well as Amcri- 
can. Just so far as, at  any p i n t ,  the citizens who are to decide an 
issue are denied acquaintance with information or opinion or 
doubt or disbelief or criticism which is relevant to that issue, just 
so far the result must be ill-considered, ill-balanced planning for 
the general good. It is that mutilation of the thinking process of 
the community against which the First Amendment to the Con- 
stitution is directed. T h e  principle of the freedom of speech 
springs from the necessitieq of the program of self-government. 
I t  is not a Law of Nature or of Reason in the abstract. It is a 
deduction from the basic American agreement that public issues 
shall be decided by universal suffrage. 

If, then, on any occasion in the United States it is allowable 
to say that the Constitution is a good document it is equally 
allowable, in that situation, to say that the Constitution is a bad 
document. If a public building may he used in which to say, in 
time of war, that the war is justified, then the same l~uilding may 
be used in which to say that it is not justified. If it bc publicly 
argued that conscription for armed service is moral and ncccs- 
sary, it may likewise be publicly argued that it is immoral and 
unnecessary. If it may l x  said that American political institutions 
are superior to those of England or Rtusia or Germany, it may, 
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with equal freedom, be said that those of England or Russia or 
Germany are superior to ours. These conflicting views may be 
expressed, must be expressed, not bccauie they arc valid, but 
because they are relevant. If they are responsibly entertained by 
anyone, we, the voten, need to hear them. When a question of 
policy is "before the house," free men choose to meet it not with 
their eyes shut, but with their eyes open. T o  be afraid of ideas, 
any idea, is to be unfit for self-government. Any such suppression 
of ideas about the common good, the Fint Amendment con- 
demns with its absolute disapproval. The freedom of ideas shall 
not bc abridged. 



P O S T S C R I P T  

THrs BOOK has attempted to interpret the intention and the 
general pmvisions of the Constitution, so far as  they relate to that 
self-government which is our political freedom. And now, with 
basic abstractions tentatively defihed, common sense mquires that 
a citizen of the United States should face and grapple with the 
mom concrete issues suggested by Professor Sharp in his Foreword. 
Under the actual conditions of life in the United States does the 
Constitution work well? Does it provide wise and efficient guid- 
ance for our dealing with the desperate issues which arc now, in 
ever-new forms, rushing upon the nation? If not, should it be 
amended or even abandoned? What altunative lines of Constitu- 
tional planning, if any, give promise of providing better care for 
the national welfare? Or, as against all these suggestions, may we 
decide that the source of our political difficulties lies not in the 
Constitution, but in ourselva? Have we unwittingly fallen into a 
way of life which is inherently hostile both to the Constitution and 
to the human values which it aacLs to enhance and preserve? If 
SO, how shall we change that way of life to make it promote, 
rather than prevent, the creation of fmdom? 

As my good friend, former pupil, and present teacher intimates, 
the inquiry of two decades, as reported in t h e  pages, has not 
dealt directly with any of t h e  "practical" prob/letns. It has txkd 
to do nothing more than to clear the ground fbr the struggle to 
solve them. And the writer of this book is pragmatic enough to 
believe that abstract reasoning which docs not 'contribute to the 
removing of the difficulties and the realizing of, the purposes out 

159 
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of which it a r k ,  is worthless. And yet it muat be said with equal 
emphasis that no form of action is more inefficient and self-defeat- 
ing than that which-refusing to abstract principles from their 
concrete settings-undertakes to manage practical affain one by 
one, without searching out the general ideas of fact and value 
which, interpreting those affairs, give them meaning for one 
another. 

This Postscript, as it takes its stand on that platform, makes no 
claim that we have answered the questions which Mr. Sharp has 
suggested. Many decades and much intellectual cooperation will 
be needed for the carrying on of that enterprise. But out of the 
argument of the book there seem to run three lines of inquiry 
along which the search for practical wisdom might proceed. 

First, the electoral machinery which, by custom and legislative 
action, we have imposed upon the Constitution, has been pecu- 
liarly unsuccessful in winning our confidence that it is suited to its 
purpose. The party system, as we use or abuse it, with its conven- 
tions and platforms, its campaigning appeals so commonly directed 
to the self-secking interests of individuals and groups, does not 
give the impression that we are a nation of k c ,  self-governing 
minds thinking loyally and objectively about the common good. 
On the contrary, it makes of us rather that scrambling collection 
of "factions" which Jefferson feared and condemned. The tenn 
"politics" which, if we are free men, should connote our highest 
aspirations, our most serious and carefully cultivated thinking, 
has become a term of reproach and contempt. I t  speaks of trickery 
rather than of intelligence. Here is a set of problems which our 
political scientists should be studying, not merely to find out what 
our practices art, but rather what they must be if the intention of 
the Constitution is to be realized. What are the best procedures, 
we ask them, by which free people may, acting together, govern 
themselves? 
The second qucstion which needs fcarllc~ and thorough study 

concerns education. Can one hundred seventy million people 
of different racial stocks, of conflicting and changing private 
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interem, of irnpcdcct and impeded communication with one 
another, learn to think together about the general weliarc in such 
a way that each of them may have a valid sense of responsible 
aharing in the common enterprise of making and managing a free 
society? T o  develop that capacity of mind and will is the primary 
task of our schools and colleges and, perhap more important, of 
our classes in adult education. We Americans lack frtedom chiefly 
because we do not know what it is. And that failure of under- 
standing is not due to a lack of capacity. I t  is due primarily to a 
lack of interest in such a reflective or  theoretical problem. We are 
concerned with "making good" with forms of competitive succens 
which, as contrasted with the interpreting and practicing of 
freedom, are trivial and illusory. Nothing short of a fundamental 
transformation of the spirit and method of our national education, 
whether in schools or outside of than, can fit us for the mponsi- 
bilities of thinking and deciding which the Constitution lays upon 
us. Here are problems for our teachers in relation to which we 
seem to fall back more than we go forward. 

A third diffculty, which follows closely upon the educational 
one, is that in the course of our enormous and rapid growth in 
wealth and power, there has grown up in and m u n d  us an 
"American way of life" which is incongruous with and h d e  to 
the intention of the Constitution. "Frw enterprise," so-called, and 
"self-government" are fundamentally at odds with one another. 
The nature and source of that incongruity can be seen if we 
examine closely the double meaning of the word "power" as it is 
used in discussions of the relations between "the people" and their 
64 government." 

The word "power" is used by the Constitution in a very special 
sense which is foreign to our ordinary non-Constitutional use of 
the term. When the great document provides that we shall rcscxve 
and exercise "power'"to govern ourselves, it is a+g only of a 
political "authority" assigned to us under an &pcment as to a 
"plan of government." But that provision gives no assurance that 
in the actual course of events, we; the pcople, q able to do what 
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we are authorized to do. "Powcr," in the sense of "political 
authority" is radically different from the "power" of private 
individuals or groups who have the physical, intellectual, and 
mial  atrength which are nccded to take control over human 
k i n e  and human situations, and to use them for defined plans 
and purposes. And in the same way, the possession of powu in 
the second sense givcs no assurance that thaw who exercise it 
have, or should have, authority to do so. 

Now it is very easy for the "realistic" or "pluralistic" scholars, 
who study American political and social life, to show that at the 
present time, the mass of the voters, who have political authority, 
am relatively powerless in the deciding of issues of public policy. 
The power which controls the nation, thaw scholars tcll us, is I 

held by a vast array of non-official p u p s  and individuals who, 
through shrewdness and influence in their aggressive self-seeking, 
use the machinery of the laws and the Constitution, as they use 
other devices, for the furthering of their own private interests. 

-, This is, we arc told, the "American way of life." In accordance 
i with it private individuals and group have at their disposal 

- t wealth or knowledge or both of them. And so deeply are their 
activities entrenched in our customs of action and belief that their 
energy and enterprise and skill seem to us the most characteristic 
expms6ons of the spirit of the nation. These "powers" see what 
they want, and they are clever in getting it. They fight among 
themselves continuous battles, in which the casualties arc heavy. 
They also combine together for common action. And it is here- 
so the pluralistic realists tell us-in the conflicts and alliances of 
non-political groups and individuals, that public policies arc 
worked out, that the controlling of the nation is done. 

Is that the way of life of a self-governing society? No one can 
doubt that there is much of truth in the portrayal which it gives 
of the a t a n a l  powera or forco which contml our national life. 
But what does it tell us about our cted~m? The story, as it is 
commonly told, does not mean that the private and self-seeking 
forca of which it speaks have power to "govern" us. It means 
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only that they can, and do, "control" us. But, so far as that is 
a 4  true, government," in the ~ n s c  intended by the Constitution, 

has ceased to exist. To that uctent, the people of the United , 

States are not "governed," either by themselves or by anyone else. '' 

And the belief that they are "fret" is, in so far, rnercly a myth by 
means of which they may be manipulated, cajoled, or driven 
into acting without knowing what they are doing. 

, - 
Here then, in the mlation between authority and power, is the 

third inquiry for which this book has tried to clear the ground. 
We Americans have Constitutional authority to govern outsclves. 
But we can do so only in so far as our deliberate and informed 
judgment-making is equipped with the power which is needed to 
control and direct the pumit of private interest in whatever way 
the public wclfarc may qh, 

By what practical steps can we make our way &ward that 
far-off goal of political freedom? This  book haa deliberately held 
back from consideration of that question. In its c l k g  words, 
however, it may offer for consideration five opinions, bearing 
upon the issue, which seem to the writer to be implied by the 
meaning of the Constitution. They are: 

( 1 ) The commonly urged identification of Constitutional fr te-  
dom with the freedom of business enterprise is an 'illusion which 
could be entertained only in a society which is too busy in seeking 
success to give time or energy to finding out what success is. 

(2) As judged by our response to the opportuniticp and obliga- 
tions of political freedom, wc Americans are not, in efiect, a 
competent body-politic. On  the contrary, we art, in many of our 
moods, an unintelligent and ungovernable mob. 

(3) It is not true that the best government is the one which 
governs least. There is much more truth in the maxim that 
"Eternal Vigilance is the price of Freedom (Livrty ) ." No nation 
can be free unless it is stmng enough and activkenough to control, 
whenever necessary, every private individual o r  group whosc 
action affects the general welfare. 

(4) We do not understand what a free govenunent is when 
I 
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we interpret its making and administering of laws as merely 
repressive, as merely limiting the actions of men. All the repressive 
and regulatory activities of the Constitution are incidental and 
secondary features of a creative, constructive undertaking, namely, 
that of which its Preamble speaks. 

(5 ) Our greatest present disloyalty to the Constitution lies in 
the fact that we do not study and criticize it as did the men who 
devised and adopted it. They met novel and desperate situations 
by establishing unheard-of and revolutionary forms of govem- 
ment. We too arc facing novel and desperate situations. Shall we 
do as they did, or shall we hate and fear t h e  who folIow their 
example? In the practical answering of that question it will be 
revealed whether the American experiment in freedom is still 
going on or has already been abandoned. 
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